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Mental shortcuts. I’m snowed in at The Hastings Center, looking
out the window at the Hudson (past the famous tree), and I’m thinking a
lot about words. At a recent lunchtime talk, the term “eugenics” came up.
The implication was that if something is “eugenics,” then it’s wrong—end
of story. But as somebody pointed out, that kind of rhetoric is too easy. It
becomes a stand-in for an ethical argument and allows us to skip the actual
thinking. Why is eugenics bad? What kind of eugenics are we even talking
about? Surely the Nazi model is not the only game in town; is there a sense
in which simple mate choice could be a form of eugenics? I won’t attempt to
answer these questions here. My point is only that we should remember to
ask them.
Something similar occurs in science and medicine. All too often, suggestive phrases are used instead of step-by-step reasoning. Statistics are
quoted without being assessed for meaning. And scientiﬁc-sounding jargon
is woven into the discussion sections of papers, instead of common sense
evaluations of the evidence.
I don’t want to overstate my case. There is a lot of good work out there.
But when philosophers, ethicists, and others turn to the empirical literature
to bolster their arguments, they should be careful to keep in mind the ways
in which scientistic bombast can lull our critical faculties to sleep. Let me give
you a couple of examples.
I’ve often seen researchers underline the fact that they are citing “peerreviewed” articles from “leading” journals or the “ofﬁcial” policy of some
well-known organization. I admit that I have used such rhetoric myself. Of
course, as a general rule, it is probably better to cite the Lancet than to rely
on Wikipedia, but the apparent prestige of a source does not guarantee its
value. As former BMJ editor Richard Smith has demonstrated, peer review
is on the whole a depressingly unreliable quality-control mechanism; and
“leading” journals publish nonsense all the time. Moreover, “ofﬁcial” policies are often written by stressed-out working groups whose members are
not immune from getting even basic things wrong.
Or take the term “evidence-based.” It does seem preferable that a viewpoint or policy be “based” in at least some kind of “evidence” (as opposed
to, say, arbitrarily asserted), but the term is often used in vacuous ways.
Presumably, it is the quality of the evidence that is most important, as well
as the speciﬁc way in which it supports (or does not support) the agenda being put forward.
Other examples abound: labeling a ﬁnding “high quality” because it
comes from a study design that is in principle relatively strong, without examining the materials actually used in the study to make sure that they were
up to snuff, or saying that something has been “proved” or “shown” without
discussing the limitations of the research. In fact, “proved” is almost always
too strong a term outside of logic or mathematics.
Rhetoric can be persuasive, in a good way. It it can also lead us astray and
keep us from thinking things through. In medical ethics, as in any other
discipline, it’s important to stay on guard against the latter.
—Brian D. Earp
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S

ome years ago I received a phone call telling me that people. That becomes clear when one turns to the General
my mother, then in her eighties, had been found wan- Comment on Article 12, issued by the Committee on the
dering the street outside her home. It was the ﬁrst indi- Rights of Persons with Disabilities, established by the Unitcation my wife and I had of Alzheimer’s disease. We arrived ed Nations to oversee the Convention’s implementation.
to discover that my mother was incoherent, with the house
The Committee interprets Article 12 as indicating that
in disorder, bills unpaid, and perishable food in the night “legal capacity is a universal attribute inherent in all persons
table rather than the refrigerator. We took her to a hospital, by virtue of their humanity” and that “the existence of an
where she was admitted without her consent. Subsequently, impairment . . . must never be grounds for denying legal
we began proceedings to have me, her only child, appointed capacity.” As the General Comment makes clear, the foras guardian, with the authority to pay her bills, ﬁnd a safe mulation in Article 12 implies that decision-making power
place for her to live, and make medical treatment decisions. can never be taken from a person who desires to exercise it.
Although my mother’s condition followed the expected No guardianships for incapable persons, no matter how imdownhill course, her last years were comfortable and happy, paired. No civil commitment of persons with severe mental
in excellent facilities near her family. In
disorders who threaten themselves or
her ﬁnal days, we were all at her bedothers. No life-saving medical treatn
side. However, had we been unable to
ment over the objections of delirious
protect her when she was incapable of
patients.
protecting herself, the story would have
I went to Paris hoping to underbeen very different—for me, unimagstand how advocates for persons with
inably so. Having spent much of my
disabilities could urge abandonment of
career trying to improve the assessment
those persons most in need of protecn
of decisional capacity, in part to avoid
tion. I found what another skeptical
unnecessary deprivation of decisionparticipant called “a utopian vision,”
making rights, I did not take lightly the step to have my one disconnected from the everyday reality of people with
mother declared incompetent. But it was necessary.
severe impairments. Supporters of the Convention spoke of
This episode has been on my mind since I returned re- universal capacity as a “useful legal ﬁction” to promote discently from a conference in Paris devoted to the United Na- abled persons’ rights, as though disabled people don’t also
tions Convention on the Rights of Persons with Disabilities. have rights to protection. Nonetheless, ofﬁcials in several
The Convention, much of which is exemplary, is premised countries appear to have accepted the Committee’s interpreon the inherent dignity of disabled persons and their rights tation and are urging their governments to adopt it.
to be free from discrimination. Article 12—the particular
Here in the United States, with our strain of American
focus of the meeting—deals with “equal recognition before exceptionalism, it’s often easy to ignore international decthe law,” a principle that in the abstract is difﬁcult to con- larations. But the Convention is worth attention from the
test. But embedded in Article 12 is a provision that prom- bioethics community. We need to endorse the principles
ises to cause untold harm to people with disabilities in the of nondiscrimination, equal access, and reasonable accom160 countries (not including the United States) that have modations embodied in the document while afﬁrming that
ratiﬁed the Convention.
people with severe disabilities also have rights to protection
Article 12(2) reads, “Parties shall recognize that persons from the consequences of their conditions. Approaches such
with disabilities enjoy legal capacity on an equal basis with as supported decision-making that minimize use of surroothers in all aspects of life.” Casual readers will probably gates, along with rigorous procedural protections, would be
ﬁnd that unexceptionable, but it actually represents a radi- a more certain guarantee of the rights of persons with discal assault on traditional approaches to protecting incapable abilities than leaving many of them defenseless in the name
of autonomy.
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